
196

5 CFR Ch. I (1–1–03 Edition) § 838.223 

(i) That the court order is acceptable 
for processing; 

(ii) Of the date on which OPM re-
ceived the court order, the date on 
which the former spouse’s benefit be-
gins to accrue, and if known, the date 
on which OPM commences payment 
under the order; 

(iii) Of the amount of the former 
spouse’s monthly benefit and the for-
mula OPM used to compute the month-
ly benefit; and 

(iv) That, if he or she disagrees with 
the amount of the monthly benefits, he 
or she must obtain, and submit to 
OPM, an amended court order clari-
fying the amount; and 

(2) The retiree— 
(i) That the former spouse has ap-

plied for benefits under this subpart; 
(ii) That the court order is acceptable 

for processing and that OPM must 
comply with the court order; 

(iii) Of the date on which OPM re-
ceived the court order, the date on 
which the former spouse’s benefit be-
gins or accrue, and if known, the date 
on which OPM commences payment 
under the court order; 

(iv) Of the amount of the former 
spouse’s monthly benefit and the for-
mula OPM used to compute the month-
ly benefit; 

(v) That, if he or she contests the va-
lidity of the court order, he or she 
must obtain, and submit to OPM, a 
court order invalidating the court 
order submitted by the former spouse; 
and 

(vi) That, if he or she disagrees with 
the amount of the former spouse’s 
monthly benefits, he or she must ob-
tain, and submit to OPM, an amended 
court order clarifying the amount. 

(b) If OPM receives a court order ac-
ceptable for processing that is directed 
at an employee annuity but the em-
ployee has died, or if a retiree dies 
after payments from an employee to a 
former spouse have begun, OPM will in-
form the former spouse that the em-
ployee or retiree has died and that 
OPM can only honor court orders divid-
ing employee annuities during the life-
time of the retiree. 

(c) If OPM receives a court order ac-
ceptable for processing that is directed 
at an employee annuity that is not in 
pay status, OPM will inform— 

(1) The former spouse— 
(i) That the court order is acceptable 

for processing; 
(ii) That benefits cannot begin to ac-

crue until the employee retires; 
(iii) To the extent possible, the for-

mula that OPM will use to compute the 
former spouse’s monthly benefit; and 

(iv) That, if he or she disagrees with 
the formula, he or she must obtain, and 
submit to OPM, an amended court 
order clarifying the amount; and 

(2) The employee, separated em-
ployee, or retiree— 

(i) That the former spouse has ap-
plied for benefits under this subpart; 

(ii) That the court order is acceptable 
for processing and that OPM must 
comply with the court order; 

(iii) To the extent possible, the for-
mula that OPM will use to compute the 
former spouse’s monthly benefit; 

(iv) That, if he or she contests the va-
lidity of the court order, he or she 
must obtain, and submit to OPM, a 
court order invalidating the court 
order submitted by the former spouse; 
and 

(v) That, if he or she disagrees with 
the amount of the former spouse’s 
monthly benefits, he or she must ob-
tain, and submit to OPM, an amended 
court order clarifying the amount. 

(d) The failure of OPM to provide, or 
of the employee, separated employee, 
or retiree or the former spouse to re-
ceive, the information specified in this 
section prior to the commencing date 
of a reduction or accrual does not af-
fect— 

(1) The validity of payment under the 
court order; or 

(2) The commencing date of the re-
duction in the employee annuity or the 
commencing date of the accrual of 
former spouse benefits as determined 
under § 838.231.

§ 838.223 OPM action on receipt of a 
court order not acceptable for proc-
essing. 

If OPM receives an application from 
a former spouse not based on a court 
order acceptable for processing, OPM 
will inform the former spouse that 
OPM cannot approve the application 
and provide the specific reason(s) for 
disapproving the application. Examples 
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of reasons for disapproving an applica-
tion include that the court order does 
not meet the definition of court order 
in § 838.103 or does not meet one or 
more of the requirements of subpart C 
of this part.

§ 838.224 Contesting the validity of 
court orders. 

(a) An employee, separated employee, 
or retiree who alleges that a court 
order is invalid must prove the inva-
lidity of the court order by submitting 
a court order that— 

(1) Declares the court order sub-
mitted by the former spouse is invalid; 
or 

(2) Sets aside the court order sub-
mitted by the former spouse. 

(b) OPM must honor a court order ac-
ceptable for processing that appears to 
be valid and that the former spouse has 
certified is currently in force and has 
not been amended, superseded, or set 
aside, until OPM receives a court order 
described in paragraph (a) of this sec-
tion or a court order amending or su-
perseding the court order submitted by 
the former spouse.

§ 838.225 Processing amended court 
orders. 

(a) If the employee, separated em-
ployee, retiree, or former spouse sub-
mits an amended court order per-
taining to payment of a portion of the 
employee annuity, OPM will process 
the amended court order prospectively 
only, effective against employee annu-
ity accruing beginning the first day of 
the second month after OPM receives 
the amended court order. 

(b) A court order is not effective to 
adjust payments prior to the first day 
of the second month after OPM re-
ceives the court order unless— 

(1) The court order— 
(i) Expressly directs OPM to adjust 

for payment made under the prior 
court order; and 

(ii) Determines the total amount of 
the adjustment or the length of time 
over which OPM will make the adjust-
ment; and 

(iii) Provides a specific monthly 
amount of the adjustment or a formula 
to compute the amount of the monthly 
adjustment; and 

(2) Annuity continues to be available 
from which to make the adjustment.

PAYMENT PROCEDURES

§ 838.231 Commencing date of pay-
ments. 

(a) A court order acceptable for proc-
essing is effective against employee an-
nuity accruing beginning the first day 
of the second month after OPM re-
ceives the court order. 

(b)(1) OPM will not begin payments 
to the former spouse until OPM re-
ceives all the documentation required 
by § 838.221 (b) and (c). 

(2) If payments are delayed under 
paragraph (b)(1) of this section, after 
OPM receives all required documenta-
tion, it will authorize payment of the 
annuity that has accrued since the 
date determined under paragraph (a) of 
this section but the payment of which 
was delayed under paragraph (b)(1) of 
this section.

§ 838.232 Suspension of payments. 
(a) Payments from employee annu-

ities under this part will be discon-
tinued whenever the employee annuity 
payments are suspended or terminated. 
If employee annuity payments to the 
retiree are restored, payments to the 
former spouse will also resume subject 
to the terms of any court order accept-
able for processing in effect at that 
time. 

(b) Paragraph (a) of this section will 
not be applied to permit a retiree to de-
prive a former spouse of payment by 
causing suspension of payment of em-
ployee annuity.

§ 838.233 Termination of payments. 
A former spouse portion of an em-

ployee annuity stops accruing at the 
earliest of— 

(a) The date on which the terms of 
the court order require termination; 

(b)(1) The last day of the first month 
before OPM receives a court order in-
validating, vacating, or setting aside 
the court order submitted by the 
former spouse if OPM receives the lat-
est court order no later than 20 days 
before the end of the month; or 

(2) The last day of the month in 
which OPM receives a court order in-
validating, vacating, or setting aside 
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